Psychiatrists, particularly those in clinical and administrative hospital practice, are called upon from time to time to participate in the coroner system. This paper is designed to re view this system, to outline the features of the new Coroners Act of Ontario and to de scribe how psychiatrists can best serve the intent and objectives of this system.
History
"The office of coroner is one of the oldest institutions known to our legal system, said to rank in antiquity only behind the Monarch and the sheriff. The changing functions of this office reflect the evolution of English legal and constitutional history over the course of one thousand years. In today's sense, the coroner system serves to provide a formal means for an investigation of, and if required, a public inquiry into the circum stances surrounding a sudden or unexplained or unexpected death. In addition, the coroner system serves to allow the private and public sectors of the community to identify and implement appropriate measures designed to minimize the incidence of preventable deaths in the future. Every modern state discharges these functions in some way or another. ... (6) "Throughout English-speaking countries, and throughout the western world generally, Can. Psychiatr. Assoc. J. Vol. 19 (1974) the untoward death of a citizen is a matter of vital importance to the state." (3) "Coroners have existed in England since the time of King Alfred. Their original task was to assist in keeping the peace, and to act as a local administrative officer for the Crown" (6) .
"English common law begins in 1066 when William The Conqueror began to centralize the courts of law and to enforce laws across the nation, replacing local customs, local law and manorial courts. . . . The king had a sheriff in each county or shire, the shirereeve, but the king required another repre sentative to check on the local sheriff. The crowner or coroner was usually elected locally, in contrast to sheriffs who were ap pointed and often lived outside the jurisdic tion. The coroner filled this void, acting as a check on the sheriff, a second representative of the Crown" (5).
"In the days of the Norman Kings, heavy penalties were assessed on any municipality within whose bounds the body of a deceased Norman was found if the death could not be ascribed to natural causes. Normans, in those days were especially prone to homicidal at tacks, and the king's officer, since called a "coroner", or, as in Scotland a "crowner", had the heavy responsibility of determining the cause of death and assessing the penalties" (3).
"One of the early functions of the coroner was to inquire into sudden and unexpected deaths that occurred in his county. It was his duty to establish the facts relating to the death, primarily at first, to ascertain if the body was that of a Norman ... as opposed to that of native Anglo-Saxons. . . . The coroner utilized a jury to enable him to ascertain that the body was indeed that of a Norman and that foul play was involved in the death. . . . This is the historic basis of the coroner"s inquiry into sudden death. . . ."
The first detailed statute of the office of coroner was the Statute of Westminster in 1275. In 1276 De Officio Coronatoris directed that upon being summoned by the bailiff or any honest man, the coroner should go to where there were dead or wounded, houses broken into or treasure found. In the case of a slaying, the inquest centered on the issues of where the man was slain, who he was, who were present and who in fact were culpable and in what way (5) . The questions posed in 1275 A.D. remain the basic questions for the coroner's jury today.
"In 1751, in England the common law duty of the coroner to investigate unex plained deaths and to hold an inquest into such deaths was embodied in statutory form. Following this, the Coroners Act of 1887 extended the coroner's power to call an in quest into cases where there is 'violent or un natural death, or . . . sudden death at which the cause is unknown. . . .' " (5) The ) 892 Criminal Code of Canada ter minated common law ties between the office of coroner and,the criminal law which had existed for centuries. However, the sever ance between coroners and the criminal law was not complete.
"The first Coroners Act in force in Upper Canada was passed in 1850. In 1877, the Province of Ontario incorporated almost all of this pre-Confederation statute into An Act Respecting Coroners. This act was revised . . . and was finally repealed in 1911, when a new legislative scheme for the coroner system was introduced. The 1911 Act Respecting Coroners and Coroners Inquests is the fore runner of the recent Coroners Act. Aside from the provisions of the 1892 Criminal Code, the legislation applicable to coroners in Ontario has left the office of coroner much the same as it existed at common law" (6) .
Therefore, the coroner's system today has developed from originally ". . . safeguarding the king's interest from the felonious acts of his subjects to the protection of the public at large from the harmful acts of its own members. . . ." The coroner undertakes ". . . a public inquiry by a lay jury ... for ascertaining the circumstances of suspicious deaths with a view now, and even then, to the prevention of similar deaths in the future. . . . The policy of the common law was that the public right of inquiry into suspicious death superseded the private right to remain silent." The welfare of the people is the supreme law, Salus populi suprema lex (5) .
Need for Law Reform
The Ontario Medical Association became concerned about a series of inquests at which members of the profession appeared to have been placed on trial as far as their reputations were concerned. The Board of Directors established a special committee ". . . to study the Coroners Act in general and to give specific consideration to the place of counsel other than the representative of the Crown." Some of the recommendations of this Com mittee were: 1) That . . . whenever possible coroners should be duly qualified medical practi tioners licensed to practise in the province of Ontario. 3) That an inquest be defined ... as a formal inquiry conducted by an official appointed for this purpose under the Act into the cause of a person's death and into the circumstances leading to the death where these might give rise to the concern of the general public. 5) That provision be made ... to enable witnesses attending an inquest to be represented by counsel and, subject to the discretion of the presiding official, to adduce evidence and cross-examine wit nesses. 8) That the Ontario Medical Association support before the Royal Commission In quiry Into Civil Rights the need for the protection of the individual's reputation during coroner's investigations and in quests (7) .
The Functions of a Modem Coroner System
The Office of Coroner "One of the primary assumptions under lying the common law, as well as the moral and social rules and values upon which our civilization is based, is the clear policy re lating to the need to preserve and protect human life. . . . The death of a member of society is a public fact, and the circumstances that surrounded the death, and whether it could have been avoided or prevented through the actions of persons or agencies under human control, are matters that are within the legitimate scope of interest of all members of the community. A major role within the framework of institutions that have been created by our society to reflect these facts of human existence is implicit within the concept of the office of coroner . . . the functions of the coroner have changed from time to time as newer and more sophisticated institutions have come to replace the old. However, the means for and the ends of public response to sudden or un explained deaths have changed even more rapidly. . . . What remains constant in the face of evolution of the instruments of gov ernment is the continuing concern with the fact of death and the unchanged interest of the public in the protection of its members. The role of the office of coroner must keep pace with societal changes, and, where neces sary, must move away from the confines of doctrines that are inconsistent with com munity needs and expectations in twentiethcentury Ontario.
"The coroner's function today should be defined as that of the provincial officer who is primarily responsible for instituting and carrying out public inquiries into deaths that occur other than through natural causes, and into all deaths that require investigation in the public interest" (6).
The Coroner's Investigation
"Primarily, the coroner's investigation is a means for ascertaining facts relating to a death. These can be summed up as the facts as to how, when, where and by what means a person came to his death and the identity of the deceased if this is not known. The facts, once determined, should be made a part of the public records of the province, not only to serve the general public interest, but also to add to the sum of knowledge in the fields of forensic science, pathology, public safety and public health.
"In every case where there has been a death other than through natural causes, there exists the possibility that it came about as a result of some wrongful act or omission on the part of some other person. The fact that such deaths are required to be brought to the attention of the coroner serves as a check on the possibility of misconduct or neglect which endangers human life. . . . "In addition to inquiring into deaths oc curring under these general circumstances, the investigative power of the coroner system is, and properly should be specially directed towards the protection of certain classes of persons. The classes comprise those persons who, by reason of age, chronic illness, mental retardation or mental disease, are largely de pendent for their health and safety upon the proper actions of those into whose care or custody they have been committed" (6).
Regulations under provincial public hospi tals acts provide access to medical records by coroners or those so authorized by coroners to inspect and receive information from medical records for the purposes of an in quest, or to determine whether an inquest is necessary, where the coroner has: issued his warrant to take possession of the body; issued his warrant for an inquest; or attended at the hospital to view the body and make an in vestigation in accordance with the provincial coroners act.
The Coroners
Act of Ontario 1972 The highlights of the Act, proclaimed 31 May 1973, which are most relevant to phy sicians are: 1) Common law as it relates to the func tions, powers and duties of coroners within Ontario is repealed, s.2(l). An in quest is not a criminal court of record s.2 (2) . The inquest becomes a provincial form of public inquiry into deaths, in-quisitorial rather than accusatorial, and is no longer a court.
2) Coroners must be legally qualified medi cal practitioners appointed by the Lieu tenant Governor in Council, s.3(l).
3) The purposes of an inquest are now contained in statute: 25 (1) . Where an inquest is held, it shall inquire into and determine: who the deceased was; how the deceased came to his death; when the deceased came to his death; where the deceased came to his death; and by what means the deceased came to his death.
4) The duty to give information is: 9 (1). Every person who has reason to believe that a deceased person died as a result of: violence; misadventure; negligence; misconduct; or malpractice; by unfair means; during pregnancy or following pregnancy in circumstances that might reasonably be attributable thereto; sud denly and unexpectedly; from disease or sickness for which he was not treated by a legally qualified medical practi tioner; from any cause other than disease; or under such circumstances as may require investigation shall im mediately notify a coroner or a police officer of the facts and circumstances relating to the death, and where a police officer is notified he shall in turn imme diately notify the coroner of such facts and circumstances.
2) Deaths to be reported, s.9 (2) (a) to (j), of persons while resident or an in patient in institutions listed under vari ous provincial Acts include charitable institutions, children's boarding homes, children's institutions, homes for the aged, homes for retarded persons, psy chiatric facilities, nursing homes, chil dren's mental health centres and public or private hospitals.
The person in charge of the hospital, institution or home shall immediately give notice of the death to a coroner, and the coroner shall investigate the circumstances of the death and, if as a result of the investigation he is of the opinion that an inquest ought to be held, he shall issue his warrant and hold an inquest upon the body. 3) Where a person dies while he is: a patient of a psychiatric facility; com mitted to a correctional institution; or a ward of a training school, but while not on the premises or in actual custody thereof, subsections 1 and 2 apply as if the person were a resident of an in stitution named therein.
(A patient of a psychiatric facility s.9 (3) (a) . . . while not on the premises or in actual custody, refers to inpatients on leave or on a pass. This may apply to day-care patients but not to ambulatory outpatients. Psychiatric facilities desig nated by provincial regulation would come within the list of institutions re quired to report deaths, including psy chiatric units of general hospitals).
5) It is important to follow the instruction
that "No person who has reason to be lieve that a person died in any of the circumstances mentioned in section 9 shall interfere with or alter the body or its condition in any way until the coroner so directs." s.10.
6)
If the coroner determines that an in quest is unnecessary, he shall issue his warrant to bury the body, and register the death in accordance with The Vital Statistics Act, s.16. If an inquest is necessary, following the coroner's in vestigation he issues his warrant for such an inquest, s.17.
7)
Where a person is charged with a crim inal offence arising out of a death, an in quest touching the death shall be held only upon the direction of the Minister (The Solicitor General) and, when held, the person charged is not a compellable witness, s.22(l).
If a person is charged with a criminal offence during an inquest the coroner shall discharge the jury and close the inquest, s.22 (2) .
8) The coroner notifies the Crown Attorney of the time and place of an inquest, and the Crown Attorney or his represent-ative shall attend the inquest, s.24(l). The Crown Attorney functions in the capacity of counsel to the inquest. 9) A witness is entitled to be advised by his counsel or agent, s.35(l). A coroner may reasonably limit further crossexamination of a witness, s.42 (2) .
A witness is protected from provid ing answers which may tend to criminate him or may tend to establish his liability to civil proceedings, s.34(l). It is the duty of the coroner and of the Crown Attorney to inform the witness of his rights under s.5 of the Canada Evidence Act, s.34 (2) .
furors are entitled to ask relevant questions of each witness, s.29 (2) .
10) A coroner may admit as evidence at an
inquest, whether or not admissible as evidence in a court: any oral testimony; and any document or other thing, rele vant to the purposes of the inquest and may act on such evidence, but the coroner may exclude anything un duly repetitious or anything that he considers does not meet such standards of proof as are commonly relied upon by reasonably prudent men in the conduct of their own affairs, and the coroner may comment on the weight that ought to be given to any particular evidence.
Nothing is admissible in evidence at an inquest, a) that would be inad missible in a court by reason of any privilege under the law of evidence; or b) that is inadmissible by the statute under which the proceedings arise or any other statute, s.36.
11) It is important to note that "The jury shall not make any finding of legal re sponsibility or express any conclusion of law on any matter referred to in s.25(l)'\ s.25 (2) . 12) Persons may appear before an inquest and be designated a person in standing by the coroner if such a person is sub stantially and directly interested in the inquest, s.33 (1) . Such a person may be represented by counsel, call and examine witnesses, and conduct cross-examina tions, s.33 (2) . These persons may be family, those having a direct connection with the deceased, and representatives of hospitals, corporations and companies.
3) The coroner has considerable authority -he may issue a warrant to take pos session of a body and determine whether an inquest is necessary, S.13(1); he may enter and inspect any place where a dead body is, s.l4(l); he may in spect and extract information from any records or writings relating to the de ceased or his circumstances and to re produce such copies (as) necessary, s.14(2,5); he may seize anything . . . material to the purposes of the investi gation s.l4(2) (c). A police officer may be authorized to exercise this power; no person shall knowingly hinder, obstruct or interfere with, or furnish false in formation or refuse or neglect to furnish information to a coroner in the per formance of his duties s.l4(6) (a) and (b); he may issue a warrant for a post mortem examination, s.23(2); he may require any person by summons to give evidence at an inquest, and to produce in evidence at an inquest documents and things specified by him, s.32 (a) and (b); he may apply to the Divisional Court about a person who may be in contempt, for example, default in at tending an inquest, refusal to take an oath or make an affirmation; or fail to produce a document or thing, s.43(a) (b) (c).
How to Assist in the Coroner System
As stated by Dr. Cotnam There are 380 coroners in the provincet. In 1972, there were approximately 25,000 reportable deaths, one-third (or 8,222) underwent post mortem examinations, and 498 inquests were held. In Metropolitan To ronto, 17 coroners were advised of 6,500 deaths, and held 111 inquests.
Dr. Cotnam formulated a 10-point pro gram on "How a doctor can stay out of trouble". Problem areas are:
• The late or non-reporting of those deaths which should be reported.
• The incomplete or inaccurate signing of death certificates.
• The changing of medical charts or records after death.
• Not visiting patients.
• A patient who does not have a physician in charge of his case.
• The privileges of a doctor in a hospital.
• Not giving sufficient information to the next of kin following a death.
• Watchdog surgery.
• Reporting of personal attacks on people.
• The doctor as a witness (1).
"I would advise that all medical records and consultations be kept up to date as far as possible and that all orders be signed and dated as soon as convenient, particularly narcotic and other drug orders given by tele phone. Further, it is advisable to keep short, concise progress notes, which may give you tremendous protection at some future date.
"The charts of cases under investigation by a coroner, or of cases where court actions are pending, should be locked up by the ad ministrator or superintendent of the hospital until ordered to be produced in court or at an inquest; or the case has been concluded otherwise.
"The coroner is entitled to review medical records as part of his investigation and he may require photostats to study privately prior to an inquest. However, he must first identify himself to the administrator or superintendent and state his purpose." (5) "Who is in charge of the patient? This problem has frequently come up at inquests, and juries have made recommendations that this be defined more clearly. The question may seem elementary or even stupid to a group of doctors since we accept the prin ciple of multiple care for the various parts of a patient, and many consultants may be in volved as well as the attending physician. It is quite possible that during a long illness and hospital stay that one or all of these may change again due to vacations, illness and conventions and, in the end results, a very formidable army of doctors has seen and treated the patient in some manner. There is nothing wrong with these procedures, pro vided the medical chart indicates these necessary changes in a reasonable manner; otherwise it appears very queer and sloppy at an inquest or before another court" (2) .
It is strongly advised that the Medical Remember that a physician must have treated a patient to sign a death certificate. A physician may pronounce a person dead but a coroner must sign the death certificate if it is a death reportable to him.
Administrators of public hospitals, chiefs of staff and others are receiving reviews of recent inquests which identify common problems. These should be of considerable value in alerting physicians to possible hazards and of reducing the number of un toward deaths. Some examples have been:
• uncertainty as to which physician was in charge of the patient. • communication between professional staff responsible for patient care. • methods of reporting and recording tele phoned information and instructions. • assuring safe delegation of responsibility.
Conclusion
Physicians should welcome the changes embodied in the new Coroners Act of Ontario in that the legal uncertainty of the status of inquests has been clarified, that protection is afforded witnesses, and that blameworthiness (negligence, malpractice) conclusions are not to be part of a coroner's jury verdict. Lastly, the exact function of an inquest has now been established by statute.
Resume
Le palier d'intervention du coroner consiste en une enquete officielle et, si necessaire, une enquete publique, sur les circonstances entourant une mort soudaine, inexpliquee ou inattendue. Ce type d'enquete permet a la collectivite de determiner et de prendre les mesures voulues pour reduire le plus possible le nombre des deces qui peuvent etre evites.
Bien des groupes ont signale le besoin de preciser et de reformer la legislation relative aux fonctions du coroner. On s'est d'ailleurs penche sur le dilemme constitutionnel et on s'est demande si une enquete du coroner est une cour d'archives de juridiction criminelle.
A la suite du rapport de la Commission de re f orme des lois de l'Ontario (Report of the Ontario Law Reform Commission), de 1971, l'Ontario a promulgue, le 31 mai 1973, une nouvelle loi des coroners (Coroners Act).
Aux termes de cette loi, une enquete du coroner est une forme provinciale d'enquete publique sur les deces, mais ce n'est plus une cour d'archives de juridiction criminelle. Une enquete du coroner a pour but de determiner qui est decede et comment, quand, ou et par quels moyens la personne est morte. Le devoir de donner les renseignements utiles est stipule dans le reglement. Le procureur de la couronne apporte ses conseils lors de l'enquete du coroner. Tous les coroners sont des medecins autorises.
Les temoins ont droit aux services d'un conseiller et sont proteges contre les reponses incriminantes.
